THE 


NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





JANUARY, 1912. 





EDITORIAL NOTES. 


The Legislature met on January 9 and organized in the usual 
manner, Senator John D. Prince, of Passaic county, being elected 
President of the Senate, and Assemblyman Thomas F. McCran, of — 
the same county, being elected Speaker of the House. The commit- 
tees were immediately appointed and the Governor’s message read. 
This message was unusually short, making only about three columns 
in the newspapers, but much to the point. The position was well 
taken in the beginning of the message, that, as both platforms of the 
main political parties were in general accord, he could see no reason 
why the winning party might not count upon the co-operation of the 
minority in carrying out platform promises. “When the legislative 
session opens,” he says, “we become colleagues in a common service, 
and our standard is not party advantage, but the welfare of New Jer- 
sey. We are, first of all, citizens and public servants; our party dif- 
ferences are secondary to our duties as representatives and trustees.” 
This is so exactly true that it ought not to be forgotten as soon as it 
usually is, when legislative business begins in earnest, and party dif- 
ferences of no real consequence to the people show themselves in the 
promotion of certain bills or in opposition thereto. The substance of 
the Governor's message may be thus condensed: In the interest of 
state administration, efficiency and economy, he urges the creation 
of a commission to simplify and co-ordinate the administrative 
agencies of the commonwealth, and to systematically inquire not 
only into the whole method of assessing and equalizing taxes, but 
into the basis of our tax system itself. For the conservation of the 
state’s resources, an inquiry is recommended that will suggest a sat- 
isfactory system, placing the responsibility of administering it upon 
some one body served by experts. To weld the charitable and cor- 
rectional institutions of the state into practical and serviceable co- 
operation, he asks that proper supervisory authority be granted to 
the commissioner of charities and correction and to associate with 
him a small board. A thorough reorganization of the State Depart- 
ment of Health is regarded by the Executive as imperative. By way 
of redeeming the promise to bring about the return to a system of 
Assembly districts, he urges that the necessary constitutional amend- 
ment be submitted to the voters at the earliest possible moment. “To 
enable the people to use the courts of justice by methods of procedure 
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that will be less complicated and less expensive than now obtains, ex- 
pert advice will point to the right legislation without waiting for con- 
stitutional amendments. Of course he recommends jury reform. He 
asks for additional legislation in the matter of inspection and regula- 
tion of factories and workshops and a law providing for adequate 
crews on railroad trains. The imperative necessity of abolishing grade 
crossings under the Public Utility Board’s direction as rapidly as pos- 
sible receives comments. 





At a meeting of the Mayors of the state in East Orange on De- 
cember 17 it was agreed that the policy of abolishing all grade- 
crossings was a proper one for the Legislature to adopt, and the 
recommendation was made that grade-crossings in counties of the 
first class should be abolished by July 4, 1914; in those of the second 
class by July 4, 1917, and in those of the third and fourth classes by 
July 4, 1920, and all at the expense of the railroads. The proposition 
before the meeting was presented by a draft of a bill which had been 
prepared by Mr. Borden D. Whiting, city counsel of East Orange. 
In this bill there were provisions for exceptions, providing that in 
special cases and for good cause shown, the Public Utilities Com- 
mission may, upon notice to parties interested and after public hear- 
ing, permit the continued maintenance of a crossing or crossings at 
grade beyond the time above limited and so long as the public interest 
will be thereby conserved. It was also provided that nothing in the 
proposed act should prevent the making of contracts between munici- 
palities and railroads by which the former should assume a share of 
the expense. We have not seen the text of the bill which Senator 
Pierce of Union County has introduced in the Legislature, but it is 
stated that its provisions are less stringent and permits, if it does not 
require, municipalities to share in the cost. 





The total amount received by the American Federation of Labor 
as a defense fund in the case of the McNamara Brothers has been 
published and amounted to $194,612.53 and the total expenditures up 
to December 9 was $184,850.93. Of this latter sum $170,000 was paid 
to Mr. Clarence Darrow of Chicago, chief counsel for the defense, 
who was to pay his assistants from this amount. Local attorneys 
in Indianapolis, who were supposed to be looking up evidence in that 
city, had been paid $11,000. That so large a sum was contributed 
upon an assessment of twenty-five cents per member upon the Labor 
Unions of the country shows not only the widespread interest of the 
Unions in the case, but the fact that it was deemed of utmost im- 
portance that the McNamaras should be acquitted if possible. For- 
tunately for the Federal Government its officials were just as active 
in gathering together such facts that not a loophole was left for the 
defense to stand upon. It does not speak well for the criminal laws 
of California that months should be taken to find a jury to try men 
accused of murder, and it is a pity that any such sum of money should 
be used to defend any guilty man, especially when, as in this case 
is charged, some portion of the fund was to be used to bribe mem- 
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bers of the jury. Somehow or other it happens that it is much easier 
in this country to raise a fund for the defense of a murderer than it 
is for his proposed prosecution. We cannot conceive that the people 
at large, through any means adopted, would raise by contributions 
$194,000 for the prosecution of a criminal, known to be such, however 
important it might be that prosecution should be pushed to success. 
However, in this particular case the large fund raised did not succeed 
in clearing the two criminals who finally confessed, but perhaps some 
of it may still be used to clear others of higher standing, who have 
since been indicted for complicity in the same awful offense of mur- 
dering their fellowmen by dynamite. 





The Trenton Commission has again been at work in doing that 
which violates public sentiment in the community and will not tend 
to add to its reputation. It seems that the ordinance of the city of 
Trenton, by a supplement passed January 9, 1911, provided, “that no 
person having a license to sell any spirituous liquors, wine, ale or beer, 
or any other intoxicating drink or drinks within the city of Trenton 
shall keep the bar room of his inn or tavern, hotel, saloon, or place of 
business in which said intoxicating liquors are sold, open during the 
hours from midnight on Saturday, until four o’clock in the forenoon 
of the following Monday; that it shall be the duty of the inspector 
to report all violations of the first section of this ordinance to the 
president of the board, and any person, upon conviction thereof, shall 
forfeit and pay unto the inhabitants of the city of Trenton, a penalty 
of fifty dollars, to be recovered in the usual manner.” The Commis- 
sion decided (without giving reasons) that it would be well to allow 
the people who chose so to do to celebrate the first four hours of the 
opening New Year in the hotels and saloons drinking as many glasses 
of intoxicants as they chose, and thereupon passed the following ex- 
traordinary resolution : “Resolved, That the operation of this ordinance 
be and hereby is suspended from and after midnight on Sunday, the 
thirty-first day of December, nineteen hundred and eleven, until four 
o’clock in the forenoon of the first day of January, nineteen hundred 
and twelve; provided, however, that the operation of this ordinance 
shall not be suspended on any part of Sunday, the thirty-first day of 
December, nineteen hundred and eleven; and be it further resolved, 
that the inspector shall make no report of said places which shall be 
allowed to be open under the provisions of this resolution, and that 
the police department of the city of Trenton shall be notified of the 
passage of this resolution, and that no complaint shall be entertained 
against any person for taking advantage of the suspension of said 
ordinance as provided in this resolution.” The result was that the 
bars were open from midnight of Sunday until 4 A. M., with what 
result can probably be better imagined than described. Perhaps there 
were no very unusual orgies going on during that period, but it cer- 
tainly served to shock the moral sense of the better class of the com- 
munity. After the passage of the resolution the local Church Fed- 
eration in Trenton protested and secured an opinion from their coun- 
sel, Mr. Linton Satterthwait, to the effect that the resolutions were 
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entirely inoperative, as section 23 of the city charter expressly pro- 
vides that “no ordinance shall be altered or repealed save by ordinance 
to that effect,” and, further, that the resolution could not be called 
an ordinance by the utmost stretch of legal acumen, because every 
ordinance had to be published in the city before being finally passed 
upon. We do not doubt that Mr. Satterthwait was entirely right in 
this view of the law, but the Commission, nevertheless, ignored the 
opinion and carried out their own sweet will. 





A FEW POINTS AS TO THE ADMINISTRATION OF THE CRIMINAL LAW 
SUGGESTED BY THE McNAMARA TRIAL. 


The court that heard the McNamara case in California was en- 
gaged from October 10 to about December 1 in the attempt to select 
a jury of twelve men. The attempt was not successful. The con- 
fession of the defendants showed both. were guilty of horrible crimes. 
Clarence Darrow, one of the counsel for the defendants, in a state- 
ment, said that, had the case gone on, it would have taken years to 
finish it. 

This calls our attention forcibly to the condition of the law in 
reference to challenges to jurors. This is not the only serious defect 
in the condition of the law in this country in reference to the trial of 
criminals. The fact of the matter is that, under the present practice, 
the trial of cases in this country seems to have broken down com- 
pletely in the face of the tremendous business of modern times. The 
administration of the criminal law is under constant criticism, not 
only of the public at large, but of lawyers and judges. President Taft 
has expressed his opinion in no uncertain terms. Besides the bad 
condition of the law in reference to challenges, it is a general com- 
plaint that it should not require the unanimous verdict of twelve men 
to convict in criminal cases. 

It is suggested, and it is also provided for by statute in some of 
the states, that extra or alternate jurymen should be selected, so that 
there would be no mistrial on account of sickness of any juryman. 
The times seem to be ripe also to revolutionize the rules of evidence 
which in many instances shut out the truth and prevent a speedy, 
thorough and satisfactory trial. The rules of evidence are productive 
of many evils, not only the constant objection of counsel, altercation 
and discussion which delay and embarrass the trial and confuse the 
witnesses, but also and particularly provoke exception which so often 
results in a reversal of a verdict arrived at after much trouble and 
expense for some alleged important reason. 

It is conceded by every thoughtful person that to do the business 
of modern times correctly and rapidly there must be vast changes in 
both the civil and the criminal law. We have vainly struggled to 
improve matters but without much success. It is now more difficult 
to quash indictments than it used to be. Matters of form and even 
of substance may be amended if apparent on the face of the indict- 
ment, and if taken advantage of at the proper time. The pleadings 
in civil cases are no longer of serious concern. Many changes have 
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been made in the common law rules of evidence, which, however, 
have been slight compared with what should be done in order to 
properly attend to the business of the times. 

In our state a judgment in a civil case will not be reversed for 
an error, however manifest, which has shown no injustice, but “it 
should be clear that the party complaining has not been injured by 
the error, and if there is reasonable doubt on that point it is the duty 
of the court to give him the benefit of it.” Ruckman v. Berholz, 8 
Vr. 441. The difficulty about this is that what one Judge believes 
has been injurious, another does not. A step further has been taken 
in the recent case of Doggett v. Tatham, Court of Appeals of Mary- 
land, June, 1911. The court above, in considering an error in the 
court below admitting immaterial evidence, says: “In both instances, 
the evidence offered was immaterial to any issue presented in the 
case, and, while the practice of admitting immaterial evidence is un- 
fortunate, since it tends to confuse the minds of the jury as to the 
real issues, it is not apparent that any injury resulted from the rule 
of the court upon which these exceptions were based, and considerable 
latitude must also be allowed to the discretion of a trial court as to 
the materiality of the evidence sought to be elicited.” This is quite 
an advance upon ‘the old habit of courts of review reversing cases 
below for uncrossed t’s and undotted i’s. An exaggerated illustra- 
tion, to bring home the great change that has taken place. 

In thé criminal practice in our state we have advanced some on 
the question of review. Fortunately, most of the cases are not brought 
up upon bills of exceptions, but on the review of the entire record 
of the proceedings had upon the trial. To obtain a reversal now “‘it 
is necessary that the plaintiff in error at the trial below should suffer 
manifest wrong or injury either in the admission or rejection of testi- 
mony.” Even though, on a bill of exceptions, the court would be 
compelled to reverse. This leaves it to the court above to declare 
whether manifest wrong has been done. See State v. Mount, 72 N. J. 
Law, 365. Any well-defended criminal case in many states, where 
there is money enough and talent enough, seldom results in convic- 
tion. We multiply courts and multiply judges, but still we are be- 
hind in both civil and criminal cases. The expense of maintaining 
the numerous courts, with their attendant expenses, is enormous and 
increasing every year. The law, no doubt, correctly stated by a num- 
ber of decisions in our state, might be changed by statute. In our 
state, where there is sufficient evidence to warrant a finding of guilt, 
the good character of the accused may create a reasonable doubt of 
guilt upon which the accused will be acquitted. State v. Baker, 53 
N. J. Law, 45. 

While alibi is supposed to be an affirmative defence and must 
be rigidly scrutinized, yet in our state, if proof of alibi creates a rea- 
sonable doubt in the mind of a juror, he is justified in voting for an 
acquittal. State v. Mc Queen, 69 N. J. Law, 531. In daily practice 
the substitute for good character is the testimony of defendant’s 
friends and cronies as to his good character. We seldom have any 
one to vouch for the good character of the witnesses, and those who 
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hear many criminal cases have frequently to confess that the de- 
fendant looks a good deal better than his character witnesses. 

We all know what a reasonable doubt is in the minds of the aver- 
age juror. There is a stock definition in Commonwealth v. Cushing, 
Mass., to wit: “Proof beyond a reasonable doubt means such proof 
as produces an abiding conviction to a moral certainty of the truth 
of the charge after an impartial comparison and consideration of all 
the evidence.” A reasonable doubt in practice is a doubt that the 
juror has about what punishment the defendant is going to get after 
conviction. 

In New Jersey, on the question of insanity, we started out with 
the proposition that if the defendant set up insanity as a defense, he 
must show it beyond a reasonable doubt. State v. Spencer, 28 N. J. 
Law, 196. The preponderance-of-evidence rule, however, now prevails. 

The limits of this article would not permit the setting forth of 
the fifty-seven different varieties of defense and motion for saving a 
client from a conviction. The question of challenges needs some con- 
sideration in New Jersey as well as in the other states. We, however, 
have less trouble in getting jurors in this state than elsewhere. The- 
oretically, the idea of the old law was that we should get an absolutely 
impartial jury. Practically, the idea is to get twelve men who can be 
most easily biased by the skillful maneuvers of the counsel for the 
defense. Of course, the array may be challenged for some partiality 
or default of the sheriff or other officer who chooses the jurors. We 
have our peremptory challenges ; we have still the challenges to polls. 
These challenges to the polls are divided into principal challenges 
and challenges to the favor. Another division is in to challenges 
propter delictum, propter defectum and propter affectum. Under the 
common law method, trial of challenges to the array upon issues of 
law was by the court and upon issues of fact by triors appointed by 
the court. All challenges are now tried by the court. These grounds 
of challenges enable astute counsel to indefinitely prolong a case, for 
the purpose of finding out whether the individuals selected are in a 
state of blissful ignorance about everything and everybody so that 
their minds can be taken up for the first time to make an impression 
upon, with the result of obtaining the most ignorant and the most 
biased individual possible, and, while this ordeal is going through, 
there are all sorts of discussions, interruptions and delay. 

In New Jersey it is a remarkable case that takes more than an 
hour for drawing a jury. It took just half an hour in the celebrated 
Boscheiter case in 1900, where there were four defendants and as many 
lawyers. We retain in New Jersey all the old common law challenges. 
We retain the many challenges to the polls for cause. Then as stated, 
there are the challenges propter defectum, propter delictum and 
propter affectum. It is the challenge propter affectum which opens 
the door to so much delay. This challenge may be a principal chal- 
lenge or a challenge to the favor. Ever since State v. Spencer 1 Zab. 
196 and State v. Fox, 1 Dut. 560, an honest expression of an opinion 
as to guilt does not of itself establish a bias. In New York, and I 
suppose in California, it is different. Day after day is spent in cases 
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stoutly defended in questioning prospective jurors along these lines. 
This difficulty could be overcome by limiting the time to be used or 
the number of questions to be asked, or perhaps not to question or 
swear the juror at all, but to compel the defense to show bias by 
outside evidence. It would be well to codify and modernize chal- 
lenges, and at the same time permit all challenges to be disposed of 
by the court, according to its discretion, and providing that no reversal 
should be had upon review, unless that discretion is grossly abused. 
These suggestions are more appropriate for other states to consider 
than for New Jersey. In Moschell v. State, 53 N. J. Law, 507, Judge 
Magie says: “In 1856, there was a deliverance of this court upon 
the subject of such challenges (referring to the question of having 
expressed an opinion). The practice has since confirmed the prin- 
ciples, then laid down and has proved eminently satisfactory. Dur- 
ing the whole period since, there never has been any reason to sup- 
pose that any accused person has suffered in the least degree, from 
the partiality or unfairness of a jury empannelled. The following 
propositions were established by that decision: First: That neither 
the formation nor the expression of opinion of the guilt of the ac- 
cused will be sufficient of itself to disqualify the juror. 2. That an 
expression of such an opinion, indicative of malice or ill will toward 
accused, will disqualify the juror, and be ground of principal chal- 
lenge. 3. That the mere expression of such an opinion will not estab- 
lish malice or ill will under a principal challenge, nor bias or par- 
tiality under a challenge to the favor.” 

In New York, an expression of opinion of defendant’s guilt 
formed from having read the newspapers is sufficient to disqualify, 
and, as a juror is sworn and interrogated, a day may be spent in the 
examination of a single individual to find out whether or not such a 
thing has occurred. Besides having the law distinctly laid down in 
New Jersey, the attitude of Bench and Bar is such that this prolonga- 
tion of a case in the examination of prospective jurors is not tolerated. 

A law concerning jurors was passed by our Legislature in 1911, 
Chap. 151. It provides that, in all cases, a juror may be asked any 
question to determine whether or not a peremptory challenge may be 
made. The inquiry is in the discretion of and under the control of 
the court, but it, nevertheless, is opening the door for a long and 
tedious examination and consequent delay. The whole spirit of our 
practice and precedent is against this kind of a law. It is a backward 
step. Our principal defects are the unanimous verdict of a jury; the 
failure to have alternative jurymen ready; the grounds on which re- 
versals are often made; most of the rules of evidence; the present 
condition of the law on questions of character; alibi and insanity. 

We have an idea that we cannot adopt the methods used in the 
older civilizations, particularly in France and Italy, because it is sup- 
posed we have a temperament that unfits us for such methods. In 
Passaic County for the last ten years in criminal cases, without a 
jury, the accuser and accused with their witnesses have been brought 
face to face, with permission to talk to each other, without much re- 
gard for the rules of evidence. In 1911 to date 1141 criminal cases 
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have been before the court and all disposed of, with the exception 
of a very few. Ninety-five per cent. of these have been tried without 
a jury. Very few of the cases have been taken up on error. We 
think that a study of French and Italian methods would be of benefit. 
FRANCIS SCOTT. 


Paterson, Dec. 1, 1911. 





MURPHY-HARDY LUMBER COMPANY v. RODER. 


(N. J. Supreme Court, Dec, 12, 1911). 
Entering Judgment after Rule to Show Cause Allowed. 


GUMMERE, C. J.: In the matter of the application made in this 
case by Guild & Martin, for leave to enter judgment, notwithstanding 
the fact that a rule to show cause why a new trial should not be 

anted has been allowed, it seems to me the application must be 
refused. I base this conclusion upon what was said by the Supreme 
Court in the latter part of its opinion in the case of McNamara v. 
New York, Lake Erie & Western R. R. Co., 27 Vr., p. 56, in which, 
on page 59, the court, in discussing a somewhat similar application, 
concludes as follows: “It may be added that the proper practice is 
to enter judgment nisi on the coming in of the postea, although the 
trial judge has previously granted a rule to show cause. Granting a 
rule to show cause suspends only the final judgment.” The last sen- 
tence contains the pith of the ground of my decision—‘“a rule to show 
cause suspends only the final judgment.” 

The application is denied. 





SEXTON v. NEWARK DISTRICT TELEPHONE CO. 


(Continued from December, 1911, Law Journal). 
[Orrnton BY MARTIN, J.] 


The Revised Statutes of the United States, Sections 4485, 4803, 
provide that there shall be assessed and collected by the collectors of 
customs from the master or owner of each vessel of the United States 
arriving from a foreign port the sum of forty cents per month for each 
and every seaman employed on such vessel since she was last entered 
at any port of the United States, and that the said sums collected shall 
be used for hospital purposes for the care and relief of sick and disabled 
seamen. (U.S. Comp. St. 1901, p. 3322.) This statute clearly does 
everything that is charged against the statute at bar. It creates liabil- 
ity without fault, since it obligates the master to pay into a given fund 
a fixed sum for the benefit of sick and disabled seamen regardless of 
the fact of whether or not the vessel has any sick or disabled seamen 
to take advantage of the fund, and it takes the property of one to pay 
the obligations of another because the fund is dispensed for the care 
of the sick and disabled American seamen generally, regardless of 
whether or not the expense of their care exceeds the sum paid in by 
the master or owner of the vessel from which they came. The founda- 
tion of this liability is purely statutory and if the objection that is made 
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to the present act were sufficient to condemn it, the United States 
statute is in violation of the fifth amendment of the Constitution of 
the United States. Buckley v. Brown, Fed. Cases No. 2092; Reed v. 
Canfield, id. 11,641; Peterson v. The Chandos, 4 Fed. 645; Holt v. 
Snes 102 Pa. 212; see opinions Atty. Gen. (U. S.) 3, p. 683; 13, p. 

In the case of Ives v. South Buffalo Ry. Co. (supra), the court 
says, page 296, in support of the decision in that case: “If it is com- 
petent to impose upon an employer, who has omitted no legal duty and 
has committed no wrong, a liability based solely upon a legislative fiat 
that his business is inherently dangerous, it is equally competent to 
visit upon him a special tax for the support of hospitals and other 
charitable institutions, upon the theory that they are devoted largely 
to the alleviation of ills primarily due to his business.” 

It would seem that the United States statutes referred to, do pre- 
cisely what the learned court states may not legally be done. 

Statutes making railroad corporations absolutely liable without 
regard to negligence for injuries to property caused by fires escaping 
from their locomotive engines are clearly statutes creating liability 
without fault, yet these statutes have been upheld by all the courts 
in the States in which they have been enacted, as well as by the Su- 
preme court of the United States. St. Louis & San Francisco R. R. 
Co. v. Matthews, 165 U. S. 1. 

Statutes imposing a liability upon fire insurance agents, based 
upon the amount of the insurance effected by them for the benefit of 
a fund to care for and cure sick and injured firemen, have been upheld 
in the States of New York and Illinois. Fire Department v. Noble, 
3 E. D. Smith, 440; Firemen’s Benevolent Assn. v. Lounsbury, 21 IIl. 
511. A similar statute regarding the agents of foreign fire insurance 
companies was upheld in Wisconsin. Fire Department v. Helfenstein, 
16 Wis. 142. 

The statute of Nebraska which makes a railroad company liable 
in damages for injuries sustained by a passenger regardless of the 
question of negligence on the part of the company except ——- the 
injury is caused by the passenger’s criminal negligence was upheld by 
the Supreme court of the United States in the case-of Chicago, R. I. 
& P. R. R. Co. v. Zernecke, 183 U. S. 582. 

In the case of Steamship Co. v. Joliffe, 2 Wallace 450, a statute 
of California allowed half pilotage fees where a ship was spoken and 
a pilot’s services were offered but declined. In this case the statute 
directed that vessels shall pay a certain pilotage fee to pilots in com- 
ing into the harbor of San Francisco, but that where a duly licensed 
pilot was on board it could come in without a pilot but that half 
pilotage fees must be paid to the first pilot offering his services. This 
is a case clearly where liability is imposed without fault. 

The relief of railroad men from the burden of the common law 
was begun when Senator White, of Louisiana, now Chief Justice of 
the United States, offered an amendment which became a part of the 
safety appliance law. This amendment provided that an emplové 
injured by a locomotive, car or train in use, contrary to the provisions 
of the act, “shall not be deemed thereby to have assumed the risk oc- 
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casioned, although continuing in the employment of such carrier after 
the unlawful use of such locomotive, car or train has been brought 
to his knowledge.” This was the first attempt, wisely made, to re- 
lieve from rules which, if they ever had any basis of wisdom or use- 
fulness in their application to modern conditions, had become the 
instruments of grave injustice to workmen. It was of this aspect of 
the act that Mr. Justice Holmes, in Schlemmer v. Buffalo R. & P. Ry. 
Co., 205 U. S. 1, said: “Probably the modification of this general 
principle by some judicial decisions and by statutes * * is due to 
an opinion that men who work with their hands have not always the 
freedom and equality of position assumed by the doctrine of laissez 
faire to exist.” 

The necessity for a construction of the act which would, on broad 
lines, carry out the humane purpose of Congress, regardless of any 
qualifying rules which existed before the adoption of the statute, is 
clearly and forcibly expressed by Circuit Court Judge Pritchard in the 
Atlantic Coast Ry. Co. v. U. S, 168 Fed. Rep. 175, where he says: 


“The contention that this statute works a hardship applies with equal 
force to any statute which undertakes to control the affairs of in- 
dividuals or corporations in this way, but in the light of past experi- 
ence we are inclined to think this is the only method by which dangers 
incident to this kind of employment can be minimized. * * * Any 


construction short of holding the act to be absolute would leave un- 
disturbed the situation as it existed prior to its enactment, and, it 
would be difficult to imagine a state of facts upon which railroads 
would be liable for a penalty or where an employé would be able to 
recover * * damages for injuries incurred on account of failure 
to perform the duties imposed by the statute. * The degree of 
diligence required by the statute is of the highest order, and the duty 
thus imposed is absolute and unconditional.’’ 

In the case of Brinkmeier v. Missouri Pacific Ry. Co., 81 Kans. 
101; 105 Pac. Rep. 221, the court, speaking of the act, said: “Two 
views have been taken of this provision by courts that have had oc- 
casion to construe it. One view is that Congress intended to require 
railroad companies to equip their cars with automatic couplers, but 
that, when this was done, a company was to be liable for an injury 
resulting from a failure of the device to work only in case such failure 
was due to some negligence on its part according to the ordinary rules. 
The other view is that the intention was to do away altogether with 
the common-law rule making liability depend upon negligence, and 
to make the carrier absolutely liable for any injury resulting from the 
use of a car the couplers of which did not, in fact couple automatic- 
ally by impact, even though their failure to do so was not occasioned 
by any negligence on its part and could not have been prevented by 
any practicable degree of diligence. * * * But the whole act 
either has for its purpose merely the regulation of the character of 
appliances to be used—the forms of mechanical devices to be em- 
ployed—or it has a broader scope and is designed as well to shift the 
burden of accidental non-negligent injuries occuring in connection 
with such appliances from the injured employé where the common 
law placed it to the employer in accordance with the modern theory 
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that as a matter of legislative policy losses arising from injuries to 
workmen resulting from the use of complicated machinery should be 
counted as a part of the cost of production or operation. In declar- 
ing that ‘the obvious purpose of the legislature was to supplant the 
qualified duty of the common law with an absolute duty deemed by 
it more just’ the Supreme court characterizes the whole act as one 
cast in the larger mould. Its interpretation is authoritative and final.” 

Mr. Justice Moody, who delivered the quoted opinion in the em- 
ployers’ liability cases (supra), in delivering the opinion of the ma- 
jority of the court in St. Louis, I. M. & S. Ry. v. Taylor, 210 U. S. 
281-295, said: “If the railroad does, in point of fact, use cars which 
do not comply with the standard it violates the plain prohibitions of 
the law, and there arises from that violation, the liability to make 
compensation to one who is injured by it.” 

Mr. Justice Harlen, in Chicago B. & Q. R. R. Co. v. U. S., 220 
U. S., p. 559, referring to the Taylor case, also decided that non-per- 
formance of that duty could not be evaded or excused by proof that 
the corporation had used ordinary care in the selection of proper cou- 
plers or reasonable diligence in using them and ascertaining their con- 
dition from time to time. 

Mr. Justice Van Devanter, (now a member of the Supreme court) 
in U. S. v. Atchison, T. & S. F. Ry. Co., 165 Fed. Rep. 517, said: “It 
is now authoritatively settled that the duty of the railway company 
in situations where the congressional law is applicable is not that of 
exercising reasonable care in maintaining the prescribed safety ap- 
pliance in operative condition, but is absolute.” 

Thus, as interpreted by the highest court, the safety appliance: 
statute confers upon any employé, who is injured in the use of a 
coupler of a car used by a railroad company in interstate commerce, 
a right to maintain an action even though the railroad is guilty of no 
fault. These cases clearly show that it has been held by decisions, 
in which more than a majority of the present Supreme court have 
taken part, that, by an act of Congress, (introduced by the present 
Chief Justice when a senator) property of a railroad company may, 
irrespective of its fault, be taken to compensate the employé for any 
injury sustained in connection with the use of safety appliances, not- 
withstanding that an act of Congress cannot deprive a person of his 
property without due process of law. (See U. S. Constitution, 
Amendment V). 

In Fletcher v. Rylands, L. R. 1 Excheg. 265, L. R. 3 H. of L. 
330, the defendants contracted to construct a reservoir. They exer-. 
cised reasonable care and diligence and they were not guilty of any 
neglect or default whatsoever. The reservoir leaked and the water 
flowed into the coal mine of the plaintiff. It was held that even at 
common law in such a case defendants were liable. The argument 
on their behalf was that it was necessary to prove negligence on the 
part of the defendants. Mr. Justice Blackburn said: “We think that 
the true rule of Jaw is that the person who, for his own purposes, 
brings on his lands and collects and keeps there anything likely to 
do mischief if it escapes must keep it in at his own peril, and if he 
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does not do so, is prima facie answerable for all the damage which 
is the natural consequence of the escape.” 

In the House of Lords Lord Cranworth states the rule that “If 
a person brings or accumulates on his land that which if it escape 
may cause damage to his neighbor he is responsible. * * And the 
doctrine is founded in good sense, for when one person in managing 
his own affairs causes, however necessarily, damage to another it is 
obviously only just that he should be the party to suffer.” 

In the case of Holmes v. Murray, 207 Mo. 413, the owner is made 
absolutely liable for the damage done stray cattle. 

The statutes for absolute liability of ship-owners to passen 
have been repeatedly upheld. Providence & New York, &c. v. Hill, 
109 U. S. 578; Thommeson v. Whitewill, 118 U. S. 520. 

It was held in Atlantic Coast Line v. Riverside Mills, 219 U. S. 
186, that Congress has power to prohibit a carrier engaged in inter- 
state commerce from limiting its liability beyond its own line, and 
the Carmack amendment (July 29, 1906, Chap. 3591, 34 Stats. 584-595, 
to Sec. 20 of the Interstate Commerce Act) making such carriers 
liable for loss or damage to merchandise received for interstate trans- 
portation beyond their own lines, is not in conflict with the due process 
provision of the fifth amendment of the Constitution of the United 
States. It was further held that this is so, even though the initial 
carrier is, as principal, not only responsible for his own negligence, 
but for the negligence of the carrier beyond its own lines. 

The latest illustration of such a statute is found in Oklahoma 
Depositors’ Guarantee Law, which authorizes the collection of a cer- 
tain per centum of the daily average deposit of every bank organized 
under the laws of the State as a fund to pay losses caused depositors 
by insolvent banks. This act was challenged on the ground that it 
violated the fourteenth amendment, but was upheld by the State court, 
and the Supreme Court of the United States. Noble State Bank v. 
Haskell, 219 U. S. 104, 110. Mr. Justice Holmes says: “The sub- 
stance of the plaintiff's argument is that the assessment takes private 
property for private use without compensation, and while we should 
assume that the plaintiff would retain a reversionary interest in its 
contribution to the fund, so as to be entitled to a return of what re- 
mained of it if the purpose were given up, * * still there is no 
denying that by this law a portion of its property might be taken 
without return to pay debts of a failing rival in business. Never- 
theless, notwithstanding the logical form of the objection there are 
more powerful considerations on the other side. In the first place, it 
is established by a series of cases that an ulterior public advantage 
may justify a comparatively insignificant taking of private property 
for what in its immediate purpose is a private use. Clark v. Nash, 
198 U. S. 361; Strickly v. Highland Boy Mining Co., 200 U. S. 527- 
531; Offield v. N. Y., N. H. & H. R. R. Co., 203 U. S. 372; Bacon v. 
Walker, 204 U. S. 311. * * It may be said in a general way that 
the police power extends to all the great public needs. Camfield v. 
U. S., 167 U. S. 518. It may be put forth, in aid of what is sanctioned 
by usage or held by the prevailing morality or strong and prepon- 
derant opinion to be greatly and immediately necessary to the public 
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welfare. Among matters of that sort probably few would doubt that 
both usage and preponderant opinion give their sanction to enforcing 
the primary conditions of successful commerce.” 

Mr. Justice Harlan said in Atkin v. U. S., 191 U. S. 207-223: “But 
it is equally true—indeed the public interests imperatively demand— 
that legislation enactments should be recognized and enforced by the 
courts as embodying the will of the people, unless they are plainly 
and palpably beyond all question in violation of the fundamental law 
of the Constitution.” 

Another interesting case is American Works v. Lawrence, 23 N. 
J. L. 9, 590. 

The theory of placing upon the employer responsibility without 
his actual fault seems to be that the master obtains the benefit of the 
business and should be responsible for the losses. Suppose a case 
where the master himself performs the service without hiring any 
person ; suppose in the case at bar that respondent were an individual, 
conducting a burglar and fire-alarm system of a similar character to 
that of respondent, the wires were not, working satisfactorily and 
respondent went up to the second box of the pole in question; that, 


by reason of a short circuit, he received an electric shock sufficient 
to kill him, and that he fell to the ground; in such cause respondent 
would stand the loss. Why should respondent not be liable for the 
loss if he employs some one to take his place? It has been said that 
the wages paid are theoretically sufficiently increased to compensate 
the employé for the loss, but this as a practical proposition is not 


correct. It is universally true that wages do not increase in the ratio 
of the increase of danger. 

Perhaps the true philosophy of the situation is that of Lord 
Brougham, as stated by him in Duncan v. Finlater, (Scottish Appeal 
1838) 6 Cl. & Fin. 894, 910; 1 Maclean & Rob. 911: “I am liable for 
what is done for me and under my orders by the man I employ * * 
and the reason that I am liable is this, that by employing him I set 
the whole thing in motion, and what he does, being done for my 
benefit and under my direction, I am responsible for the consequences 
of paying. * * * Public convenience then may demand that I 
should be liable up to a still further point, even though I select agents 
carefully. In other words, we may say that I employ a substitute 
more or less at my peril.” 

Thus it may be said that if the master, in pursuit of his own 
business, while rendering the service in question would sustain the 
loss, it is reasonable for the legislature to lay down as a rule of law 
that if he employs a substitute he does so at his peril, and if the sub- 
stitute is injured the loss shali fall upon the master. 

The act in question is, to a very great extent, a copy of the Work- 
ingmen’s Compensation Act of England. See 60 and 61 Victoria, 
C. H. 37; 60 and 63 Victoria, C. H. 22; 6 Edward the Seventh, C. H. 58. 
Under these acts a few of the cases, in all of which liability was im- 
posed upon the employer, may be noted. The Timmins v. Leeds 
Forge Co, 83 L. T. 120, a workman employed to remove planks from 
a stack of timber, while engaged in lifting a plank which 
had been frozen to another during the night, ruptured him- 
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self. In Challis v. London & S. W. Railway, (1905), 2 K. B. 154, 
a locomotive engineer while operating his engine was injured by a 
stone thrown wilfully by a boy from a bridge, under which the train 
passed. In Thompson v. Ashington Coal Co., 84 L. T. 412, a minor 
was employed in hewing coal. While so employed a piece of coal 
worked itself into his knee, with the result that blood poisoning set 
in and death ensued. In Brinton’s, Limited v. Turvey, 92 L. T. 578, 
a workman died of anthrax contracted from wool on which he was 
working. In Stewart v. Wilsons & Clyde Coal Co., 5 Fraser 120, 
a workman while engaged in the course of his employment in replac- 
ing a derailed coal hutch on the rails, severely strained his back. 
In Boardman v. Scott (1902), I K. B. 43, a workman in normal health 
was engaged in the course of his duty in removing a beam from a 
loom. He was in the act of lifting the beam to his shoulder, when, 
finding it not evenly balanced, he gave it an extra lift, and in so 
doing ruptured several of the muscles of his back. In Anderson v. 
Balfour (1910), 2 Irish Rep., 497, a gamekeeper was attacked and 
beaten by poachers, as a result of which he was injured. In Ismen 
v. Rynge, 26 T. L. R., 632, a cashier in the employ of a colliery, 
while taking money from his employers’ office to the colliery for the 
purpose of paying wages, was robbed and murdered. In Sheerin v. 
Clayton & Co (1910), 2 Irish Rep. 105, a workman employed in 
cleaning a mill race caught a sudden chill, caused by immersion in 
water, resulting in acute inflammation of the kidneys. 

Assuming the master in each case to be an individual and engaged 
in the work himself, the loss would have fallen in each of the above 
English cases upon him. Why should it not fall upon the master 
where the servant was injured? For example, if the master had at- 
tempted to remove the planks from a stock of timber and while en- 
gaged in lifting a plank which had been frozen to another during the 
night, and ruptured himself, he would sustain the loss. If the mas- 
ter, a locomotive engineer, while operating his engine, was injured 
by a stone thrown wilfully by a boy from a bridge under which the 
train passed, he would sustain the injury. If the master died of 
anthrax contracted from wool on which he was working in his own 
business he would sustain the loss. Why should he not sustain 
the injury if he employs some one to act as a substitute? 

It seems that respondent has failed to show beyond a reason- 
able doubt that the act is unconstitutional on the ground that it de- 
prives the employer of his property without due process of law. 
Washington ex rel. David-Smith Co. v. Clausen (supra); Bornis v. 
Folk Co. (supra). 

If there be doubt remaining concerning the right of the state 
under the police power to impose liability without fault there can be 
no doubt of the right of the state to impose liability by consent. The 
opinion of the Justices of Massachusetts, given to the legislature 
(supra) is so clear and comprehensive that it should be quoted: “We 
have received the questions * * with the act referred to * * 
and after giving to them such consideration as we have been able 
* * we respectfully answer * * as follows: The questions sub- 
mitted to us are important, and the proposed act involves a radical 
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departure in the manner of dealing with actions or claims for dam- 
ages for personal injuries received by employés in the course of 
their employment from that which has heretofore prevailed in this 
Commonwealth. * * We, therefore, content ourselves with stating 
briefly the conclusions to which we have come * * The first 
section * * (Part 1, sec. 1) provides that ‘In an action to recover 
damages for personal injury sustained by an employé in the course 
of his employment, or for death resulting from personal injury so 
sustained, it shall not be a defense: 1. That the employé was neg- 
ligent. 2 That the injury was caused by the negligence of a fellow 
employe. 3. That the employé had assumed the risk of the injury.’ 
This section deals with actions at common law. We construe clauses 
1 and 2 in their reference to negligence as meaning contributory 
negligence or negligence on the part of a fellow servant which falls 
short of the serious and wilful misconduct which under Part II, 
sec. 2 will deprive an employé of compensation. So construed we 
think that the section is constitutional. * * The rules of law re- 
lating to contributory negligence and assumption of the risk and the 
effect of negligence by a fellow servant were established by the 
courts, not by the Constitution, and the legislature may change them 
or do away with them altogether as defenses (as it has to some ex- 
tent in the employer’s liability act) as in its wisdom in the exercise 
of powers entrusted to it by the Constitution it deems will be best 
for the ‘good and welfare of the commonwealth.’ See Missouri Pacific 
Railway v. Mackey, 127 U. S. 205; Minnesota Iron Co. v. Kline, 
199 U. S. 593. The act expressly provides that it shall not apply to 
injuries sustained before it takes effect. If, therefore, a right of 
action which has accrued under existing laws for personal injuries 
constitutes a vested right or interest, there is nothing in the section 
which interferes with such rights or interests. The effect of the section 
is not to authorize the taking of property without due process of law,as 
the Court of Appeals of New York held was the case with the statute 
referred to in the preamble to the questions submitted to us, and 
which in consequence thereof was declared by that court tobe uncon- 
stitutional. Ives v. South Buffalo Railway, 201 N. Y. 271. Con- 
struing the section as we do and as we think that it should be con- 
strued, it seems to us that there is nothing in it which violates any 
rights secured by the State or Federal Constitutions. We see nothing 
unconstitutional in providing * * as is done in Part 1, sec. 5, 
that the employé shall be deemed to have waived his right of action 
at common law if he shall not have given notice to his employer as 
therein provided. The effect of the provisions referred to is to leave 
it at the employé’s option whether he will or will not waive his 
right of action at common law. See Foster v. Morse, 132 Mass, 354. 
The rest of the act deals mainly with a scheme for providing, through 
the instrumentality of a corporation established for that purpose en- 
titled the Massachusetts Employés’ Insurance Association, and the 
subscription of employers thereto for compensation to employés for 
personal injuries received by them in the course of their employment, 
and not due to serious and wilful misconduct on their part. There 
is nothing in the act which compels an employer to become a sub- 
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scriber to the Association, or which compels an employé to waive 
his right of action at common law and accept the compensation pro- 
vided for in the act. In this respect the act differs wholly so far 
as the employer is concerned from the New York statute above re- 
ferred to. By subscribing to the “Association an employer voluntarily 
agrees to be bound by the provisions of the act. The same is true 
of an employé who does not choose to stand upon his common law 
rights. An employer who does not subscribe to the Association 
will no longer have the right in an action by his employé against 
him at common law to set up the defense of contributory neg- 
ligence or assumption of the risk, or to show that the injury 
was caused by the negligence of a fellow servant. In the 
case of an employé who does not accept the compensation pro- 
vided for by the act and whose employer had become a subscriber to 
the Association, an action no longer can be maintained for death 
under the employer’s liability act. But these considerations do not 
constitute legal compulsion or a deprivation of fundamental rights. 
* %* * Taking into account the non-compulsory character of the 
proposed act, we see nothing in any of these provisions which is 
not ‘in conformity with’ the Fourteenth Amendment to the Federal 
Constitution, or which infringes upon any provision of our own 
Constitution in regard to the taking of property ‘without due 
process of law.’ It is within the power of the Legislature to provide 
that no agreement by an employé to waive his rights to compen- 
sation under the act shall be valid. See Missouri Pacific Railroad 
v. Mackey, 127 U. S. 205; Minnesota Iron Co. v. Kline, 199 U. S. 593.” 

See also, to same effect, Borgnes v. Folk Co., Wisconsin Sup. 
Ct. (supra). 

At common law the rule was that where buildings upon premises 
which were rented were totally destroyed the tenant was required to 
pay the rent. This was considered a very harsh rule, and, by the act 
of March 5, 1874, page 27, 2 Con. Stats. of 1895, page 1923, Section 
35, it was provided that whenever any building or buildings erected 
on leased premises should be injured by a fire without the fault of 
the lessee, the lessor should repair the same as speedily as possible, 
or in default thereof rent should cease until the buildings were all 
in complete repair. In case of the total destruction of the buildings, 
the rent should be paid up to the time of such destruction and there- 
after the lease should terminate, provided, however, that the act 
should not apply to cases where the parties have otherwise stipulated. 
It was held in the case of Carley v. Liberty Hat Mfg. Co., 79 Atl. 
Rep. 447, that in a case where the rent had been paid in advance by 
the tenant for a period beyond the time when destruction took place, 
that the tenant was entitled to recover from the landlord the portion 
of the rent that had been paid in advance. Clearly the legislature 
here has compelled the parties to adopt as a part of their contract a 
new condition, unless they expressly, by their contract, exclude the 
effect of the condition. The landlord is compelled to pay without his 
fault and no doubt the reasoning of respondent would, if sound, apply 
so that the act would be declared to work deprivation of property 
without due process of law. If the legislature has power to write 
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into a lease terms and conditions which must be accepted unless ex- 
pressly agreed to be dispensed with by both parties the legislature 
has the power to write into a contract of employment that the em- 
ployer shall be responsible for a definite amount in the event of injury 
to the employé by an accident arising out of the employment unless 
expressly dispensed with by either the employer or employé. 

The Mechanics’ Lien Law (Rev. 1898, p. 538) provides that the 
owner of property is liable to materialmen and workmen of a cons 
tractor if he does not file the contract in the County Clerk’s office, 
even though he may pay the contract price in full. In other words, 
the owner of real estate is made to pay twice for material and labor 
that enter into a building if he fails to file his contract, notwithstand- 
ing that he has paid the contractor. Here is a clear case where, unless 
the owner files the contract, the statute deprives the owner of prop- 
erty. No one would contend that it deprives him of property with- 
out due process of law. Garner & M. Co. v. N. Y. Central R. R. Co.; 
Snyder v. Same, 72 N. J. L 257-262 

Under the act we are considering in this proceeding neither the 
employer nor the employé is bound to accept its provisions unless 
he chooses to do so. If he does not, he certainly is not deprived of 
property without due process of law. If he does, then he has given 
the consent which the respondent contends he must give in order to 
be bound by the provisions of the second section. 

The authorities hereinafter cited in relation to the right of trial 
by jury are equally controlling here. No coercion is exercised by the 
legislature upon either party to the contract of hiring. It is left en- 
tirely optional with them whether they will stand upon the first or 
second section of the act. If both parties to the contract of hirin 
agree to operate under the second section, neither can complain. if 
they do not agree, then by merely serving notice the dissatisfied 
party may operate under Section I of the act. 

Perhaps the real complaint of respondent is that the legislature 
has created a presumption that the parties are acting under the sec- 
ond section, if they do not expressly elect to operate under the first. 

It cannot be doubted that under our industrial condition, and in 
order to avoid an immense amount of confusion and unproductive 
litigation, it was necessary to establish some presumptive rule as to 
an election between Section I and Section II of the act. 

It can make no practical difference whether the presumption is 
that the contract of hiring is subject to Section I or to Section II, or 
whether both employer and employé are required to enter into some 
express contract accepting one or the other of the statutory alterna- 
tives. The latter course would naturally involve a very great amount 
of labor and trouble, and a great deal of difficulty for the illiterate 
and non-English speaking employés. 

It seems, therefore, to have been the part of wisdom and prudence 
for the legislature to have adopted some presumptive rule, leaving 
the parties to overcome the presumption by their own act, if they de- 
sire to do so. Doubtless the presumption in favor of Section II was 
adopted because it was thought that that section offered the fairest 
basis for both employer and employé. 
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It would have been quite as competent for the legislature to have 
adopted the other alternative suggested, but in its wisdom it has not 
seen fit to do so. The matter comes to a question of presumption or 
burden of proof which it is entirely within the control of the legis- 
lature to regulate so long as the parties are entirely free to make what- 
ever contract they choose, as they are in this case. 

The respondent urges in this connection, that, by Paragraph 9 
of Section II providing that every contract made subsequent to the 
act shall be presumed to have been made with reference to the pro- 
visions of Section II unless otherwise stated in the contract, or writ- 
ten notice is given that the provisions of Section II are not intended 
to apply, cannot be effective as to contracts made with minors. Re- 
spondent says that the common law is that an infant cannot make a 
contract, consequently contracts of employment made with a minor 
are not binding. There is no force in this suggestion because the 
legislature has complete power to change the age minimum at which 
a person may make any contract and, of course, this includes one of 
employment. 

It is next urged that the act in question violates the fourteenth 
amendment of the Constitution of the United States in that it deprives 
respondent of its liberty of contract. In the case of Chicago, B. & Q. 
R. R. Co. v. McGuire, 219 U. S. 549, Mr. Justice Hughes rendering 
the opinion says (p. 566): 

“It has been held that the right to make contracts is embraced 
in the conception of liberty as guaranteed by the Constitution. A\ll- 
geyer v. Louisiana, 165 U. S. 578; Lochner v. New York, 198 U. S. 
45; Adair v. United States, 208 U. S. 161. In Allgeyer v. Louisiana, 
supra, the court, in referring to the Fourteenth Amendment, said 
(p. 589): “The liberty mentioned in that amendment means not only 
the right of the citizen to be free from mere physical restraint of his 
person, as by incarceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of all his faculties; 
to be free to use them in all lawful ways, to live and work where 
he will; to earn his livelihood by any lawful calling; to pursue any 
livelihood or avocation, and for that purpose to enter into all con- 
tracts which may be proper, necessary and essential to his carrying 
out to a successful conclusion the purposes above mentioned.’ But 
it was recognized in the cases cited, as in many others, that free- 
dom of contract is a qualified and not an absolute right. There is 
no absolute freedom to do as one wills or to contract as one chooses. 
The guaranty of liberty does not withdraw from legislative super- 
vision that wide department of activity which consists of the mak- 
ing of contracts, or deny to government the power to provide re- 
strictive safeguards. Liberty implies the absence of arbitrary re- 
straint, not immunity from reasonable regulations and prohibitions 
imposed in the interests of the community. Crowley v. Christensen, 
137 U. S., p. 89; Jacobson v. Massachusetts, 197 U. S. p. 11. ‘It is 
within the undoubted power of government to restrain some indi- 
viduals from all contracts, as well as all individuals from some con- 
tracts. It may deny to all the right to contract for the purchase or 
sale of lottery tickets; to the minor the right to assume any obliga- 
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tions, except for the necessaries of existence; to the common carrier 
the power to make any contract releasing himself from negligence, and, 
indeed, may restrain all engaged in any employment from any con- 
tract in the course of that employment which is against public policy. 
The possession of this power by government in no manner conflicts 
with the proposition that, generally speaking, every citizen has a 
right freely to contract for the price of his labor, services, or prop- 
erty.’ Frisbie v. United States 157 U. S. pp. 165, 166. 

“The right to make contracts is subject to the exercise of the 
powers granted to Congress for the suitable conduct of matters of 
national concern, as for example the regulation of commerce with 
foreign nations and among the several states. Addyston Pipe & Steel 
Co. v. United States, 175 U. S. pp. 228-231; Patterson v. The Eudora, 
190 U. S. 174-176; Atlantic Coast Line Co v. Riverside Mills, 219 
U. S. 186; Louisville-& Nashville R. R. Co. v. Mottley, decided this 
day ante, p. 467. 

“It is subject also, in the field of state action, to the essential 
authority of government to maintain peace and security, and to 
enact laws for the promotion of the health, safety, morals and wel- 
fare of those subject to its jurisdiction. This limitation has had 
abundant illustration in a variety of circumstances. Thus, in addi- 
tion to upholding the power of the State to require reasonable maxi- 
mum charges for public service (Munn v. Illinois, 94 U. S. 113; C., B. 
& Q. R. R. Co. v. Iowa, 94 U. S. 155; Railroad Commission Cases, 


116 U. S. 307; Willcox v. Consolidated Gas Co. 212 U.S. 19), and to 
prescribe the hours of labor for those employed by the state or its 
municipalities (Atkin v. Kansas, 191 U. S. 207), this court has sus- 
tained the validity of state legislation in gore Oo manufacture 


and sale of intoxicating liquors within the State (Mulger v. Kansas, 
123 U. S. 623; Crowley v. Christensen, supra); in limiting employ- 
ment in underground mines or workings, and in smelters and other 
institutions for the reduction or refining of ores or metals, to eight 
hours a day except in cases of emergency (Holder v. Hardy, 169 U. S. 
366) ; in prohibiting the sale of cigarettes without license (Cundlin 

v. Chicago, 177 U. S. 183); in requiring the redemption in cash o 
store orders or other evidences of indebtedness issued in payment 
of wages (Knoxville Iron Co. v. Harbison, 183 U. S. 13); in pro- 
hibiting contracts for options to sell or buy grain or other commodity 
at a future time (Booth v. Illinois, 184 U. S. 425); in prohibiting 
the employment of women in laundries more than ten hours a day 
(Muller v. Oregon, 208 U. S. 412); and in making it unlawful to 
contract to pay miners employed at quantity rates upon the basis 
of screened coal, instead of the weight of the coal as originally pro- 
duced in the mine (McLean v. Arkansas, 211 U. S. 539). 

“The principle involved in these decisions is that where the legis- 
lative action is arbitrary and has no reasonable relation to a purpose 
which it is competent for government to effect, the legislature trans- 
cends the limits of its power in interfering with liberty of con- 
tract; but where there is reasonable relation of an object within the 
governmental authority, the exercise of the legislative discretion is 
not subject to judicial review. The scope of judicial inquiry in de- 
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ciding the question of power is not to be confused wth the scope of 
legislative considerations in dealing with the matter of policy. Whether 
the enactment is wise or unwise, it is the best means to achieve the 
desired result, whether, in short, the legislative discretion within its 
prescribed limits should be exercised in a particular manner, are mat- 
ters for the judgment of the legislature, and the earnest conflict 
of serious opinion does not suffice to bring them within the range of 
judicial cognizance. 

“The principle was thus stated in McLean v. Arkansas, 211 U. S. 
547, 548: “The legislature, being familiar with local conditions, is 
primarily, the judge of the necessity of such enactments. The mere 
fact that a court may differ with the legislature in its views of public 
policy, or that judges may hold views inconsistent with the propriety 
of the legislation in question, affords no ground for judicial inter- 
ference, unless the act in question is unmistakably and palpably in 
excess of legislative power (‘Cases cited.) If there existed 
a condition of affairs concerning which the legislature of the State, 
exercising its conceded right to enact laws for the protection of the 
health, safety or welfare of the people, might pass the law, it must 
be sustained ; if such action was arbitrary interference with the right 
to contract or carry on business, and having no just relation to the 
protection of the public within the scope of legislative power, the act 
must fail.’ 

“In dealing with the relation of employer and employed, the leg- 
islature has necessarily a wide field of discretion in order that there 
may be suitable protection of health and safety, and the peace and 
good order may be promoted through regulations designed to insure 
wholesome conditions of work and freedom from oppression. What 
differences, as to the extent of this power, may exist with respect to 
particular employments, and how far that which may be authorized 
as to one department of activity may appear to be arbitrary in an- 
other, must be determined as cases are presented for decision. But 
it is well established that, so far as its regulations are valid, not being 
arbitrary or unrelated to a proper purpose, the legislature undoubt- 
edly may prevent them from being nullified by prohibiting contracts 
which by modification or waiver would alter or impair the obligation 
imposed. If the legislature may require the use of safety devices, 
it may prohibit agreements to dispense with them. If it may restrict 
employment in mines and smelters to eight hours a day, it may make 
contracts for longer service unlawful. In such case the interference with 
the right to contract is incidental to the main object of the regulation, 
and if the power exists to accomplish the latter, the interference is justi- 
fied as an aid to its exercise. As was pointed out in Holden v. Hardy, 
supra, 169 U. S. on page 397: “The legislature has also recognized the 
fact, which the experience of legislators in many states has corroborat- 
ed, that the proprietors of these establishments and their operatives do 
not stand upon an equality, and that their interests are, to a certain 
extent, conflicting. The former naturally desire to obtain as much 
labor as possible from their employés, while the latter are often in- 
duced by fear of discharge to conform to regulations which their 
judgment, fairly exercised, would pronounce to be detrimental to their 
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health or strength. In other words, the proprietors lay down the 
rules and the laborers are practically constrained to obey them. In 
such cases self-interest is often an unsafe guide, and the legislature 
may properly interpose its authority. . . . . But the fact that 
both parties are of full age and competent to contract does not neces- 
sarily deprive the state of the power to interfere where the parties 
do not stand upon an equality, or where the public health demands 
that one party to the contract shall be protected against himself. “The 
state still retains an interest in his welfare, however reckless he may 
be. The whole is no greater than the sum of all the parts, and when 
the individual health, safety and welfare are sacrificed or neglected, 
the state must suffer.” * * * If the legislature may prohibit the 
acceptance of the promise as a substitution for the statutory liability, 
it should also be able to prevent the like substitution of its perform- 
ance. * * * And, whether the policy declared by the statute in 
question is approved or disapproved, it cannot be said that the legis- 
lative power has been exceeded either in defining the liability or in 
the means taken to prevent the legislative will, with respect to it, 
from being thwarted.” 

It would seem, therefore, that the legislature has the power to 
regulate contracts and impose terms and conditions upon them 
wherever the object to be accomplished is one under the jurisdiction 
of the police power. Therefore it is plain that there is no violation 
of the rights of respondent or any other employer with regard to the 
liberty of contract. 

It is next urged that Section II of the act violates the fourteenth 
amendment of the Constitution of the United Sates in that it denies 
the respondent the equal protection of laws. 

It would seem that the point urged, although not clearly stated, 
is that as between the employer and employé the employer is made 
responsible for the risks of the employment and the employé is with- 
out responsibility. The cases cited are those largely contained in 
the opinion of the case of Ives v. South Buffalo Ry. Co. (supra), but 
as the court there declined to rest its decision upon the violation 
of the equal protection of the law clause, whatever is said in that 
case can only be accepted as relating to the deprivation of property 
without due process of law, the ground upon which the decision was 
rendered. 

The prohibition of the fourteenth amendment has resulted in 
repeated declarations that enactments of a legislature directed against 
any particular individuals, or classes of individuals without any rea- 
sonable ground for selecting them out of the general mass of indi- 
viduals, amounts to a denial of equal protection of the law. One 
of the requirements of due process of law, as stated by the Supreme 
court, is that the law shall operate on all alike and not subject the 
individual to an arbitrary exercise of the powers of government. The 
legislation in question deals with the relation of employer and em- 
ployé, or master and servant, and, as a class by itself. This relation 
has always had a distinctive place in the common law. There can 
be no question but that the classification adopted in the statute is 
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reasonable. The act is applicable to all employers and to all em- 
ployés without distinction. 

The second objection raised by the respondent to the constitu- 
tionality of the act is its fourth ground for dismissing the proces 
because it is claimed that it violates the state constitution, Article 
Section 7, which provides that the right of trial by jury shall remain 
inviolate, 

Where the option is given to the employé to sue at common law 
or seek to obtain compensation that is definitely fixed the court in 
Ives v. South Buffalo Co. (supra) did not agree nor decide that the 
act was unconstitutional as depriving the employer of his right to 
trial by jury. 

The State Constitution of July 2, 1776, contained the provision 
“that the inestimable right of trial by jury shall remain confirmed, 
as a part of the law of this colony, without repeal, forever.” The 
words of the second constitution, of June 29, 1844, are slightly dif- 
ferent: “The right of trial by jury shall remain inviolate; but the 
Legislature may authorize the trial of civil suits, when the matter in 
dispute does not exceed fifty dollars, by a jury of six men.” This is 
preserved in the constitution as amended in 1875. 

It was held in McGear v. Woodruff, 33 N. J. L. 213, that the 
provisions referred to were substantially the same and did not extend 
the right of trial by jury to cases to which it did not previously 


attach. Wood v. Executors, 1 N. J. L. 153 (1797, Orphans court act) ; 
Johnson v. Barclay, 16 N. J. L. 1, prosecution before Justice for 
profane swearing; State v. Zeigler, 32 N. J. L. 262, a under 


municipal ordinance; Scudder v. Trenton Falls Co., 1 J. Eq. 694, 
condemnation case; Carter v. District Ct., 49 N. J. L. 600, 10 .Atl 
Rep. 108. 

In Scudder v. Trenton Falls Co., (supra) Chancellor Vroom 
said: “It is unnecessary to inquire into the origin of the trial by jury, 
or how far, and to what particular cases, it has been extended in 
England. How it was exercised in the colony, at the time of adopt- 
ing the constitution, is a more important inquiry. It was a part 
of the common law, so far as that had been adopted or acted on 
here at that time; so far it was to remain the law of the state until 
altered ; but that part of it relating to the trial by jury was to remain 
without repeal. It was to remain as it had theretofore been in use. 
Our means of information as to the practice in cases like the pres- 
ent, before and at the time the constitution was adopted are limited.” 

There seems to be no reported decision from 1790 until 1865 
recognizing a right in the servant to recover against the master for 
negligence. In Harrison v. Central R. R. Co., 31 N. J. L. 293, the 
question was raised and decided in favor of the right. The right 
of the master to a jury trial seems never to have been questioned. 

Though the obligation of the master does not appear to have 
been clearly settled prior to the Revolution, it would seem that had 
the question been raised at that period the master would have been 
held entitled to trial by jury. In 1631 it had been declared “that 
the trials of all causes, civil and criminal, shall be heard and de- 
cided by the verdict of twelve honest men of the neighborhood, to be 
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summoned and presented by the sheriff of that division, or propriety 
where the fact, trespass or other cause of action is committed or 
done.” (Leaming & Spicer, 429). 

The right in both employer and employé to trial by jury of such 
a question undoubtedly exists, in so far as the proceeding is based 
upon a cause of action which was recognized by the common law 
before the statute. It does not exist as to a new cause of action 
created by statute which never existed prior to the Constitution. 
Edwards v. Elliott, 36 N. J. L. 455 et seq. The legislature may create 
a new remedy without granting a trial by jury. In the case at bar 
respondent is held responsible in a cause of action created by statute. 

Section II imposes liability upon employers when the parties 
accept its provisions. Such acceptance is a surrender by both of 
their rights to any other method of determination of their rights. It 
is presumed to have been accepted unless there is an express stip- 
ulation or notice in writing to the contrary from either party to the 
other prior to any accident. 

It is to be noted that unless the parties or either of them choose 
to give express notice prior to accident to the contrary that the 
procedure described in Section II is the sole remedy. 

Parties may waive their merely private rights whether consti- 
tutional or otherwise at their pleasure. And of this class is the right 
of trial by jury in civil causes, Wanser v. Atkinson, 43 N. J. L. 571, 
which held that a statute providing that by going to trial before a 
Justice without a jury, suitors shall be considered as surrendering 
all right to jury trial on appeal is valid. Consent to a reference is 
a waiver of a right to trial by jury. Beattie v. David, 40 N. J. L. 
102. A requirement that the, defendant prepay the costs of the 
venire is constitutional. Clayton v Clark (Dictum), 55 N. J. L. 539, 
26 Atl. 795; Humphrey v. Eakley, 72 N. J. L. 424, 60 Atl. 1097. The 
word “inviolate” in no sense imports freedom from all regulation. 
Humphrey v. Eakley supra. 

In Ten Eyck v. Farlee, 16 N. J. L. 348, Fort, J. said: “A party 
has a vested right to his trial by jury unless he waive it. Courts may 
prescribe the form of, but cannot dispense with, the waiver.” 

Berry v. Chamberlain, 53 N. J. L. 463-23 Atl. 114, related to the 
constitutionality of statutory provisions providing for the trial of 
claims of property levied on before a jury of only six men. Beasley, 
C. J., said: “It is insisted that such a procedure in effect deprives 
this plaintiff of his trial by a constitutional jury—that is, a jury of 
twelve men. This reasoning is founded on a mistake of fact. In 
these instances neither of the parties is deprived of a regular common 
law trial. What this statute does is this:. It offers for their accept- 
ance a mode of trial at once inexpensive and facile; but neither the 
one nor the other is compelled to resort to it. The claimant has the 
option of presenting his claim or of vindicating his rights of property 
by an action of replevin or in trespass de bonis asportatis. The 
plaintiff in execution may give bond and compel a sale under his ex- 
ecution, and thus refer the question of title for trial to the ordinary 
tribunals. But the parties can waive such rights, and, at their option, 
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accept the easier method of litigation; and in such event the rule ap- 
plies, volentt non fit injuria. The matter will not bear discussion.” 

In Condon v. Royce, 68 N. J. L. 222-52 Atl. 630, it was said: “Nor 
is it unconstitutional to prescribe a reasonable limit of time before 
trial, within which the demand must be made.” 

Reed, J., appears, also to have decided Phoenix Pottery Co. v. 
Perkins Co., 74 Atl. 258, upon the assumption that an act which is 
“unreasonably restrictive” upon the right to a jury trial is uncon- 
stitutional. 

For a‘number of years we have had upon our statute books in 
connection with the various District court acts provisions with re- 
spect to the right of trial by jury. Some of these provisions require 
a demand for a trial by jury at least one or two days before the return 
day of the summons. In some instances it is expressly provided that 
if such a demand be not made the right to trial by jury will be deemed 
to be waived. Other provisions contain no such express authority. 
In some instances, too, it is required that the party demanding the 
trial by jury shall with his demand advance the fees for the venire. 
It has been uniformly held that provisions of this sort are entirely 
constitutional. The reason in all of the cases is the same, and it is 
necessary therefore only to refer to the several cases. See Clayton v. 
Clark, 26 Vroom, 539; Condon v. Royce, 39 Vroom, 222; Humphrey v. 
Fakley, 43 Vroom, 424; Haythorn v. Van Keuren & Son, 50 Vroom, 
101; s. c. 74 Atl., 502. 

These cases support the theory that the right to trial by jury 
may be waived and that the legislature may prescribe the way in 
which the waiver may be evidenced. 

The practice of waiving a trial by jury in civil cases or proceed- 
ings in this state is of such common occurrence as to attract no at- 
tention; and it has never been doubted that such a waiver could be 
made. 

It is therefore not surprising to find that it is laid down as a gen- 
eral rule that the constitutional right to a jury trial in civil cases 
is a mere privilege intended solely for the benefit of the parties 
litigant, and may be waived by them. This is a statement of the gen- 
eral rule taken from 24 Cyc., 149, (note 10, p. 160, Subd. 9, note 92) 
where a large number of cases in different jurisdictions are cited. 

No distinction can be perceived between a waiver of this right by 
the parties after commencement of a suit and as incident to its prose- 
cution and a general waiver as a result of contract, made under statu- 
tory regulations not ousting the jurisdiction of the court, prior to 
the commencement of legal proceedings, or, indeed, to the accrual of 
the cause of action. Nor can any distinction be perceived between 
a waiver of the right in the form of an express contract between the 
parties and a waiver which may arise as a result of a legal presump- 
tion under legislative authority. 

Under the present statute either party to the contract of hiring 
may preserve his right to trial by jury by electing to stand upon the 
provisions of Section I. If he chooses, on the contrary, to stand 
upon the provisions of Section II, by not giving notice or entering 
into an express stipulation in accordance with its terms, he has that 
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option, and by exercising it by implication, waives his right to a trial 
by jury. 

It is customary in building contracts to insert a clause that all 
matters in dispute may be determined by arbitration. It is also cus- 
tomary in fire insurance policies to insert a clause that all disputes 
shall be settled by arbitration. Wolff v. Liverpool L. & G. Ins. Co., 
50 N. J. L. 543. There seems to be no reason why this clause in either 
of these classes of contracts is invalid, except that an agreement to 
arbitrate cannot be invoked to defeat an action. Knaus v. Jenkins, 
40 N. J. L. 293. The reasoning is that the courts will not strip them- 
selves of jurisdiction nor compel the parties to proceed with an arbi- 
tration that will not permit the summoning of witnesses nor afford 
adequate enforcement of the award. Here, however, the arbitration 
is left to the court and reasons stated utterly fail—the jurisdiction 
is complete—the court can compel witnesses to attend and may ade- 
quately enforce the judgment. It has been held repeatedly that when 
arbitration is authorized by statute that a jury trial is waived. Boy- 
den v. Lamb, 152 Mass. 416; s. c. 25 N. E. 609; Koerner v. Leathe, 
149 Mo. 361, s. c. 51 S. W. 96. 

It would seem from the foregoing discussion that on principle 
and authority the act of April 4, 1911, is constitutional both as to 
Sections I and II. 

The third objection made by the respondent in his eighth ground 
of dismissal is that the supplement approved May 2, 1911, violates 
Section X Article I of the Constitution of the United States prohibit- 
ing any State from passing any statute impairing the obligation of 
a contract. Paragraph 3, Section VII, Article IV of the State Con- 
stitution is to the same effect. 

The supplement provides that “every contract of hiring, * 
now in operation or made or implied prior to the time limited for the 
act * * to take effect shall, after * * (the spuulement) takes 
effect, be presumed to continue subject to the provisions of Section 
II of the act * * unless either party shall, prior to accident, in 
writing notify the other party to such contract that the provisions 
of Section II of the act * * are not intended to apply.” 

The supplement in question does not impair the obligation of a 
contract under the quoted language of the supplement, as it can- 
not, by its terms, affect the contract without the consent of both parties. 
Either the employer or the employé may serve the notice that Section 
II of the act shall not apply. 

Obviously, there must be some time when the supplement must 
take effect, either upon its approval, if so expressly provided, or at 
such future time as the legislature may fix, or under our Act con- 
cerning statutes on July 4th following its passage, where no other 
time is fixed. It is inevitable that accidents would occur in a greater 
or less number shortly after the act took effect. If no plan had been 
provided by the legislature to meet this hardship, it was a hard- 
ship which would have had to be borne by both employers and 
employés. 

However, the legislature made ample and adequate provision 
to avoid the hardship. The supplement was approved May 2, 1911, 


x 
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and did not become effective until July 4th following. All of 
the intervening time was therefore allowed to both employers and 
employés to determine their attitude with regard to the law, and give 
notice or omit to give notice, as might be elected. 

As to hirings made subsequent to the time provided for the 
Act to take effect, Section II, paragraph 9, provides that it shall be as- 
sumed that the contract is subject to the provisions of Section II of the 
Act, unless by express statement or notice in writing given by either 
party prior to any accident, it is stated that the provisions of Sec- 
tion II of the Act’are not intended to apply to the contract of hiring, 
but it is assumed to have been made subject to the provisions of 
Section II. 

Contracts of hiring made before the Act took effect, under a 
supplement approved May 2, 1911, are presumed to continue subject 
to the provisions of Section II of the Act, unless notice is given by 
either party to the other. 

If, therefore, the contract of hiring between the employé and 
employer was made between the time the supplement took cffect 
and the time of the injury, it was possible for the respondent to 
insert in the agreement or give employé notice that it did not intend 
to be bound by the provisions of Section II of the Act. On the 
other hand, the contract of hiring was made in this case before the 
act took effect, and after passage of the supplement, and the com- 
pany could have inserted in its contract of hiring such agreement 
as it desired with respect to the act and supplement. 

The contract in this case was made on May 23, 1911, after the 
passing of the act and the supplement, and, legally, was made with 
full notice of the supplement, so that there can be no real basis for 
the claim that the supplement impaired the obligation of a contract. 

The fourth objection and the sixth ground for the dismissal of 
the proceeding is one that is, probably, peculiar to this case alone, 
as it is not at all likely that it will occur in any other case. It is that 
the supplement took effect on July 4th, and as Floyd Sexton, the de- 
ceased, died about five o’clock of the same day, it was impossible for 
respondent to give notice to the deceased between the earliest time 
it could have been given on the 4th of July, which was immediately 
after midnight of the 3d of July, that the provisions of Section II were 
not intended to apply and, as the law does not require the performance 
of impossibilities, the act is unreasonable and therefore void, both be- 
cause respondent did not have time within which either to consent 
or to waive a jury trial. 

The question is one of no difficulty as a practical proposition be- 
cause the act was passed on April 4, 1911, and the supplement was 
passed on May 2, 1911. Both were filed immediately after their pas- 
sage and were known throughout the state. Respondent and all other 
employers, as well as employés, were charged with the duty and had 
ample opportunity, therefore, during at least sixty-three days to con- 
sider the situation and to decide whether or not to serve the notice 
of dissent from the provisions of Section II. Respondent offered no 
testimony that it had any intention in fact of serving any such no- 
tice of dissent. It was admitted on the argument that if the supple- 





SEXTON V NEWARK DISTRICT TELEPHONE CO. 27 


ment had contained a provision declaring that it would take effect im- 
mediately, but that it would not become operative as to any accident 
occurring until the fourth day of July following, as the contract of 
employment in this case was made on the 23d day of May, 1911, after 
the supplement would have gone into effect, ample time would have 
been given the employer to decline to consent and to serve the notice 
that Section II would not be operative. It is urged, however, very 
strongly by respondent that if the supplement of May 2d, by its terms, 
took effect on the 4th of July, it could have no more effect than if the 
act had actually not been passed until the 4th day of July, 1911. 

As a technical, legal proposition the matter is more difficult be- 
cause, by a strict construction, a notice served before the 4th day of 
July might not be held to be valid inasmuch as at that time there was, 
strictly speaking, no act in full force and effect. The legislature in 
dealing with the question was compelled to have the supplement take 
effect some time. It seems reasonable, however, to hold that notice, 
under any construction of the act, could have been given on the 4th 
day of July, 1911, between twelve o’clock, midnight, and five o’clock 
in the afternoon. These intervening seventeen hours may seem to 
be a short time, but in this connection it must be remembered that 
respondent had sixty-three days in which to decide what it would do 
in those seventeen hours with reference to the supplement that was 
passed on May 2d. 

That the act and supplement took effect at the first moment of 
July 4, 1911, has been decided. See the case of Austin v. Nelson, 6 
N. J. L. 381; Vreeland v. Bergen, 34 N. J. L. 488; Warner v. Hoag- 
land, 51 N. J. L. 74; 36 Cyc., p. 1200, Subd. 8. The former rule was 
that the act took effect the first day in the session: Fowler v. Chat- 
terton, 6 Bing. 258; Attorney General v. Panter, 6 Bro. A. C. 553. 
This rule was changed in England by statute, 33 George the Third, 
Chap. 13. The purpose, however, should be to ascertain the intention 
of the legislature. It would seem that there is no difference in the 
intention of the legislature between an act which states that it shall 
go into effect immediately, but that no right shall accrue thereunder 
until a certain definite time fixed therein, and an act which states that 
it shall go into effect at a certain definite time after it is passed. Lamb 
v. Powder River Co., 67 L. R. A. 558 (U. S. Ct. Ap., VanDevanter, 
J.); Smith v. Morrison, 22 Pick. 430; Mulvey v. Boston, 197 Mass. 
184, and cases cited therein; Osborn v. Lindstrom, 9 N. D. 1; s. c. 
81 N. W. 72; State ex rel. National Bond & Co. v. Krahmer, 105 Minn. 
422; s.c. 21 L. R. A. (N.S.) 157; State ex rel, Scott v. Dircks, 211 
Mo. 568; s. c. 111 S. W. 1; which holds that constitutional and statu- 
tory provisions are to be construed as having prospective operation 
unless a different intent is evident, and that in this respect there is 
no difference between a constitutional and statutory provision, and 
that though not going into actual operation until a future time, such 
provisions may have a potential existence. In Diamond Glue Co. v. 
United States Glue Co., 187 U. S. 611, Mr. Justice Holmes says, p. 612: 

“On June 25, 1898, the date when the contract was made, a law 
had been enacted in Wisconsin, to go into operation later, on Septem- 
ber 1, 1898, requiring corporations incorporated elsewhere to file a 
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copy of their charter with the Secretary of State, and to pay a small 
fee as a condition of doing business there. * * This it was ad- 
mitted that the plaintiff had not done, and the defendant set up that 
the contract was a contract to do business in Wisconsin after the 
statute took effect, and that the defendant was justified by the statute 
in declining to go on. The judge sustained this defense, and the plain- 
tiff excepted, contending that the statute did not and could not consti- 
tutionally affect its rights under the contract in question. * * * 
The suspension clause * * was of immediate operation, and there- 
fore was notice to the plaintiff and defendant of itself and of what 
was suspended and for how long. If with that notice they contracted 
for the transaction of business within the jurisdiction of the statute 
and after the statute should have gone into effect, they did so with no- 
tice that, if nothing changed, the contemplated business would be un- 
lawful by force merely of present conditions and the lapse of time, 
unless the plaintiff should comply with the regulation. In such cir- 
cumstances, at least, it seems to us impossible to say that the obliga- 
tion of the contract is impaired within the meaning of the Constitu- 
tion by the Wisconsin law. Statements made with a different intent 
in some decisions, to the effect that suspended statutes are to be read as 
if passed on the day when they go into operation, do not apply to a case 
like this. Such statutes are to be read in that way for the purposes 
of the operation which is suspended, but not for all. Stine v. Bennett, 
13 Minnesota, 153, 157; Smith v. Morrison, 22 Pick. 430, 432; Ford v. 
Chicago Milk Shippers’ Association, 155 Illinois, 166, 181.” 

In the case of Pennsylvania v. State of Indiana, 142 Indiana 428; 
s. c. 41 N. E. 937 the action was brought by the state of Indiana 
against the Pennsylvania Company to recover penalties for violation 
of an act passed March 9, 1889, requiring railroad companies, “imme- 
diately after the act shall take effect,” to place in each passenger de- 
pot, at which there is a telegraph office, a blackboard, and note thereon, 
at least twenty minutes before the schedule time for the arrival of 
each passenger train stopping at such station, the fact whether such 
train is on schedule time or not and, if late, how much; and that for 
each violation the company shall forfeit and pay the sum of $25 to 
be recovered in a civil action. The act by the provisions of the Con- 
stitution of the state of Indiana went into effect the tenth day of May, 
1889. The complaint contained seventy-three paragraphs, each charg- 
ing a distinct violation in failing to note upon a blackboard such in- 
formation as to different trains on different days, particularly con- 
cerning trains stopping at Scottsburgh from May 10, 1889, to May 19, 
1889. The Court says: 

“The language of the act as to the time when compliance shal! 
begin is: ‘Immediately after (the) taking effect of this act.’ If 
there had been an emergency clause, under which penalties would, 
by the letter of the law, have attached at once upon its passage, mani- 
festly it would have worked great hardship to hold that the legis- 
lature meant to inflict heavy penalties for failing to do that which 
necessarily required time for preparation to do. Probably the sit- 
uation thus stated would have required the holding that the word 
‘immediately’ was not employed to exclude the intervention of a 
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reasonable time within which to prepare and place the boards re- 
quired. So we may say with reference to the time when the law 
went into force (May 10, 1889), if that were the first notice that rail- 
Way companies were required to take of the law. As we find it, the 
law was approved March 9, 1889, and was proclaimed in force May 
10, 1889—more than 60 days, and, upon the allegations of the an- 
swer, an abundant time within which to prepare for compliance with 
the law and for the avoidance of the prescribed penalties. The law, 
having passed without an emergency clause, was not in force until 
May 10, 1889. However, that its passage by the legislature, and the 
declaration of the constitution that it should be in force from its dis- 
tribution and the proclamation of the governor, were notice to rail- 
way companies sufficient to enable them to prepare for its require- 
ments, we have no doubt. It is one of the frequently declared ob- 
jects of Section 19, Art. 4, of the state constitution, requiring that the 
subject of an act ‘shall be expressed in the title,’ ‘to fairly apprise 
the people, through such publication of legislative proceedings as 
is usually made, of the subjects of legislation that are being considered, 
in order that they may have an opportunity of being heard thereon, 
by petition or otherwise, if they shall so desire.’ Cooley, Const, Lim. 


(6th Ed.) p. 171; Henderson v. Insurance Co., 135 Ind. 23, 34 N. E. 
565.” 


The supplement under discussion upon principle and authority 
may be said to have had from May 2d to July 4th, 1911, a potential 
existence sufficient to give the parties notice that they were to deter- 
mine whether or not on and after July 4th they would act under Sec- 
tion II or Section I of the Act. 

It may fairly be said that the actual intention of the legislature 
in passing the supplement on May 2d and providing that it would take 
effect on July 4th, sixty-three days later, was the same as if the legis- 
lature had passed the supplement with the provision that it should 
take effect immediately, but would not become operative as to acci- 
dents until July 4th. 

The motion to dismiss is denied ond respondent is allowed a sep- 
arate exception to the ruling of the court upon each of the grounds 
stated by its counsel in support of the motion. 





MISCELLANY 


LEGAL ADVERTISING. upon their Senators and Assem- 


blymen the duty of insisting on 


The Executive Committee of a repeal of all laws relating to 


the State Bar Association has is- 


sued an address “to the fair- 
minded men of New Jersey,” 
probably more particularly in- 
tended to reach the members of 
the Legislature, but also with the 
view of having the constituents 
of the various legislators impress 


compensation for legal advertis- 
ing. The address follows: 

“The New Jersey State Bar 
Association, at its annual meet- 
ing, in June, 1911, by resolution 
placed itself on record as favor- 
ing the repeal of the laws estab- 
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lishing rates for legal and public 
advertising and appointed a com- 
mittee to take steps to secure 
such repeal. This is, in effect, a 
continuance of the movement 
which, during the 1911 session of 
the Legislature, came near to re- 
moving from the statute books all 
laws establishing rates of adver- 
tising which individuals or public 
bodies, obliged to advertise, 
should be compelled to pay. Sen- 
ate Bill 169, introduced by Sena- 
tor Fitzherbert, provided for the 
repeal of all laws establishing 
rates of legal advertising and was 
passed in the Senate with one dis- 
senting vote. 

“In the House of Assembly the 
bill was fought so bitterly by the 
newspapers that it was reported 
adversely by the committee, and 
2 motion to place it upon second 


reading notwithstanding the ad- 
verse report was lost by a vote 
of 21 to 18. There was but one 
argument that could be urged 
against the bill, and that was that 
it would deprive certain news- 


paper publishers of money, 
which, under existing laws, they 
are enabled, unjustly, to compel 
widows, orphans rome f litigants, or 
the public, to pay in excess of 
what they charge others for the 
same kind of service. 

“A bill such as Senate Bill 169 
of last session doubtless will be 
introduced at the coming session 
of the Legislature and there 
should be such an enlightenment 
of public sentiment as to the sit- 
uation with regard to legal ad- 
vertising as will make it impos- 
sible for any representative of 
the people to vote against repeal 
of these laws, without under- 
standing exactly what he is do- 
ing, whose interests he is serving 
and whose money he is, by 
statute, transferring to others 


without any corresponding ser- 
vice rendered in return. 

“The laws regulating the rates 
of legal advertising relate back to 
1857, with several acts and sup- 

lements since, all tending to an 
increase in the legally established 
rates, culminating with the Act 
of April 8, 1909, which, by its 
great and sudden increase in the 
rates, forced public attention to 
an abuse of legislation which had 
theretofore remained compara- 
tively unnoticed. 

“By the Act of 1909 the rates 
were arbitrarily increased in some 
cases 220 per cent. with no 
change in service, and in face of 
the fact that this class of adver- 
tising was eagerly sought after 
by publishers as highly profitable, 
i the rates prevailing prior 
to 1909. Every lawyer of general 

rectice can tell of instances of 
injustice and hardship to clients 
by reason of this law favoring one 
clars of citizens at the expense 
of others. In one instance a 
sheriff’s sale advertisement, 
which cost in 1906 $13.60, cost for 
the same space in 1910 $30.34. 
The sheriff of Mercer County an- 
nounced to the bar of that county 
that all his bills for advertising 
were increased just two and one- 
half times; that wherever, under 
the former law, the advertise- 
ment would have cost $10.00, it 
cost, under the law of 1909, 
$25.00. This was the proportion 
of increase. These are but sam- 
ples. Similar results and ex- 
periences could be multiplied 
throughout the State. 

“This excessive charge for le- 
gal advertising bears hard on 
many whose small family savings 
need to go through Orphans’ 
Court proceedings involving pub- 
lications of notices and advertise- 
ments required by law. They 
press heavily on people of small 
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means and Building and Loan 
Associations, compelled to result 
to foreclosure proceedings to pro- 
tect investments from total loss, 
and on the unfortunate, but still 
hopeful, debtor, who, by mar- 
shalling his resources, seeks to re- 
deem his property from execution 
sale. In one instance, where par- 
tition of lands in Chancery be- 
came necessary to distribute an 
estate between children and 
grandchildren of the owner, the 
printer’s bill was $367.50. 

“A large proportion of the 
cases where these advertising 
rates apply with hardship are not 
instances of litigation, in the 
sense of ordinary lawsuits which 
the parties might, if they chose, 
avoid. The exaction falls, to a 
great degree, on those who liter- 
ally are torced to resort to forms 
of legal proceedings to conserve 


—in many cases—their meager 
property rights. To compel such 


by law to do a certain amount of 
legal advertising and then to 
compel them by another law to 
pay for that advertising rates far 
in excess of what other in- 
dividuals at the same time pay to 
the same printers for the same 
amount of advertising of a similar 
kind, is so plainly unjust that ar- 
gument is superfluous. The only 
thing that can be said in favor of 
such a system is that the pub- 
lishers “want the money.” The 
following example illustrates the 
absurdity as well as the injustice 
of the existing law. In January, 


1910, a newspaper was printing a. 


five and one-half inch sheriff’s 
sale advertisement for which 
$16.50 was charged. The pub- 
lisher wrote offering to insert a 
private advertisement of a public 
vendue, for the same time, of the 
same length, for $6.89. Another 
paper publishing a legal ad. for 


$8.84 offered to publish. a.com- - 
mercial ad. of the same length 
for $2.72. The latter rates must 
have been profitable. The differ- 
ence, being compulsory, bears all 
the characteristics of extortion. 

“The Lawyers’ Association 
naturally and properly are inter- 
ested, therefore, in the efforts to 
secure the repeal of these stat- 
utes, because, through the effect 
on their clients, among whom are 
to be found the widows, the or- 
phans and men and women of 
small estate, the injustice and the 
hardship of the laws are forced 
home to them, and because it 
thus becomes their duty to seek 
to enlighten the public that their 
clients may find relief. 

“The general public is, how- 
ever, equally interested in the re- 
peal of these laws. They affect 
and add enormously to their cost 
of advertising ordinances, notices, 
etc., by the State and municipal- 
ities. The City Solicitor of At- 
lantic City writes that the last ad- 
vertising act increased the annual 
cost to Atlantic City for advertis- 
ing ordinances, etc., $5,000, or one 
cent in the tax rate. Receipted 
bills of the Elizabeth “Evening 
Times” and Elizabeth “Daily 
Journal” rendered the State 
Board of Assessors when sent to 
the state printer for approval 
were raised 100 per cent., or dou- 
ble the amounts which the papers 
were satisfied to accept to cover 
their cost of paper, cost of labor 
and their regular profit. Every 
citizen, therefore, who bears his 
share of the general tax burden 
should aid in creating a sentiment 
which will demand the repeal of 
all laws establishing any rates for 
legal advertising. 

‘Why should there be any 
legally established rates? Wh 
prescribe by statute how muc 
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the public and certain individuals 
shall pay for printer’s services 
any more than what the same 
public and same individuals shall 
pay for other services they may 
need? Why should the public, 
why should certain individuals, 
be compelled by law to pay more 
for printer’s services than in- 
dividuals generally pay the same 
printers for precisely the same 
kind of services? If the public, 
if certain individuals, may go out 
into the open market in common 
with merchants and others gen- 
erally and bargain for all other 
kinds of services, why should 
they be prohibited from doing 
likewise with regard to legal ad- 
vertising? Why should the news- 
papers of the State be pauperized 
by continuing them as the bene- 
ficiaries of such iniquitous laws? 
No greater blow for good and 
economical government could be 
struck than by emancipating the 
a from participating in 
this form of raid on the public 
treasury. 

“There is no public reason for 
any establishment of rates by 
law. Public policy requires that 
publication by advertising of cer- 
tain matters be required. News- 
papers exist in every county 
whose business it is to advertise. 
They are ready to receive and 
publish any non-legal advertise- 
ment at the established commer- 
cial rates. Repeal these laws and 
the same papers will welcome the 
legal advertisements at commer- 
cial rates. They will not be asked, 
no one could compel them, to 
publish the advertisement at a 
loss. They need no protection 
by law against too low rates for 
legal advertising any more than 
for commercial advertising. Like 
rates for like services is all that is 


asked. ie Prt | 


“The State of Pennsylvania has: 
no law fixing rates for legal ad- 
vertising. There is no difficulty 
in that State in having such ad- 
vertising done at rates far below 
those fixed by law in New Jersey. 

“In view of the recent awaken- 
ing with regard to all forms of 
graft, these rate-fixing laws of 
New Jersey are an anomaly 
which cannot too soon be re- 
pealed in the interest of justice 
and the fair name of the State. 

“A bill will be introduced at the 
coming session of the Legisla- 
ture to repeal all acts regulating 
the charges for public and lega 
advertising, thus placing such ad- 
vertising on a commercial basis. 
Will you not immediately per- 
sonally see the Senator and As- 
semblymen from your county 
and urge them to support this. 
bill? 

Horace F. Nrxon, Chairman, Camden. 

Layton Satrertuwair, Trenton. 

8. Conrap Orr, Camden. 

PO Hewpricxson, Jr., Jersey’ 
iby. 

Caries H. Hartsnorne, Jersey City. 

Executive Committee of N. J. State. 
Bar Association. 

Dated Dec. 26, 1911. 


NEW ESSEX COUNTY JUDGE. 


The 
Pleas Judge Thomas A. Davis 


successor to Common 
has been appointed in Essex 
County by the Governor, and is 
Senator Harr V. Osborne, of 
Newark. Judge Osborne was. 
born in Newark in 1872 and is, 
therefore, not quite forty years of 
age. He was admitted as an at- 
torney in 1895 and as counsellor 
in 1900. His only public office 
has been that of State Senator, to: 
which he was elected over Sena- 
tor Colby in 1908. Tudge Davis’ 
resignation went into effect Dec. 
9. 





